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Retponse to New GntniKls of Rejectton 

Commissioiier lor Patents 
POBox 1450 

Alexandria, VA 223 13-1450 
Sir: 

TbisiesponsetotiieOffioe Action mailed Octoiber 26,2005 with a 3 month 
period fiir leidy (expiring January 26. 2006) is aibmitted with a peti^ 
extenaioD of lime to Febmaiy 26. 2006. The extensioa of time &e of $60 is paid with the 
acconqMnying Giedit Caid Payment Fwm, 

Applicant trawetses the outstanding refectiott of claims 1 and 4«13 under 35 
U.S.C.103 (a) as beiqg luqntentdile over US 5.253.458 (Christian) in view of US 
4,913»473 ^mema). Reoonsideiadan and wididnwal of the rgecticMi b requested in 
view of the following remarks 



Certificate of FacsimUe Transmission (8 paaes^ - 1 certify that this response to new 
grounds of rgection (6 pages), a petition for extension of time (1 page) and Cndk Card 
Payment Foxm (1 page) is being ficsimile transmitted on Fd)iuaiy 26. 2006 to ihe 
USPTO &x Qumb tt 70a-P72 - 9306 (which w i an i domificd in the Offiue eomiuum wtinii) 
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Snimiiaiy of liDvaiition 

Plastics are cotninonly substituted fx wood in a vnde raqge of real worid 
pioducts, eg. privacy fencing deck materialsH pipe, siding, moldiiw, counlertops, 
paneling, flooring, gun stocks, chairs and tables. Each appUcatioo is achieved by 
selecting an appropriate plastic material in structural dimensians that provide abalance of 
properties that allows for durable substitution fiw real world applications as compared to 
siaulatedpHKhicts. Sinnilatod products merely have the appearance of the product but 
without the functional piopeities. Paopte of ordinaiy skiU arc not motivated to buUd 
plastic airplanes orital log houses or post and nul fendiig from plastic based oo 
simulated and toy products made fimn plastic However, people of extrsordhiaiy ddU do 
achieve a wwd-to-plaatic subst&mion m real worid products by oveicommg the inherent 
challenges and problems in aelectii« materials of construction with approitfiate 
mechanical properties in structural dimension that provide the fimctional performance, 
■me subject matter of iMs invention is phistic logs that are chaFacterized by a novel 
combination of materials of construction, dimensions^ and steuttural properties that make 
the plastic logs uniquely suitable for durable post and rail fencing applications, e.g. for 
corralling horses, an applicatiMi previously demandmg toug^ materials of cwstruction 
like natural wood. The ubiquitous wWte, plastic picket fieodrng lacking the durabi^ 
post and raU applications does not suggest or motivate a person of ordinary akiU in the art 
to change materials and design to develop post and rail fencing* Nor do references to 
logs and pipe cited in the rejection. 

TlieH^eclion 

The primary reference in rejecting the pending daims is US 5,253,458 (Christian) 
vMch is directed to a log and panel pre-febricated house structure using various round or 
square tubular'Shaped logs. The logs have a substantially Wfifgnn yirfitefi dimension 
(diameter) over their length ejccept at apertures for receiving bohs and comprise sections 
of polyvinyl chloride (PVC) tubing filled with a hard cast foam and optionally reinforced 
with a ste^ beaflL 
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Christian faUs to tcadi or suggest a plastic log whh the characteristics required by 
claim 1, i.e. logs axe characterized by the novel conibination of 

(a) having an average diameter greater than 2 inches, 

(b) having a flexural modulus at 40 *T of at least 70.000 psi , 
l^fl^i/tn ff A diameti ^ deviation in Ihe range of 2 tO 60% , and 

(d) comprising at least 80% theimoplastic materials coniprising at least one 
polyolefin selected from the group consisting of polyethylene and polypropylene. 
Christian also ftils to teach or suggest a Mastic log with the characteristics required by 
daim 4, i.e. logs that are fiirther charaderiased as comprising at least one other polymeric 
material having a meft temperature at least 20 X. higher thm 

polyolefin. 

Moreover, Christian &ils to teach or suggest a plastic log with the characteristics 
required by claim 5, i.e. logs that are alternatively characterized i 

(a) having deviations in diameter sumilatiiig a natural wxmI log 
ih\ fiompriaing at least 80% DOlvpropylCTe and 

(c) having an average diam^ greater tiian 2 inches, 

(d) having a flexuial modulus at 40 T of at least 90,00d psi and 
f^) fc^ySt,^ ^ fl fa^'^gr deviation defi ned bv the alttorithn i fa>4VDl?^100 in the 



range of 2 to 60%. where D is the maximum diameter a id d |b thf^ yninimiim 



dahns 
clfiims 



Christian also fidls to teach or suggest aplastic logof djaim 
chaiacteristicsrequiiedby any ofclatms6-l3. For instance 
characterized logs having a length in the range of 5 to7 feet; 
logs having a leoqiilh in the raoge of 8 tolO and claims 7, ^ 
logs having an average diameter of not less than 3.S inches. 

The secondary reference, Bonnema et al., teaches a 
greater than 8 inches) double-walled, molded plastic pq)e ^ch 
variety of plastic materials, e.g. high density polyethylene, PV^ 
double walled pipe has a smooth inner wall and a comigated 
ftcilitates coupling with a special collar. Bonnema says 



I large 



1 whh the fiirther 
6 and 10 

8 and 12 characterize 
11 and 13 characterize 



diameter (typically 
may be constructed of a 
or jpolypropylene. A 
oilier wall. The design 
about lAistic logs, let 
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alone how to supplement the above-stated deficiencies of Christian in fiiilins to teach the 
plastic logs of applicant's invention. 

In particular, Bonnema provides no motivatiott to a person of ordinary skill in the 
an to replace the PVC and hard cast fiMun or optional steel materials of construction 
prescribed by Christian with a poiyolefin thennoplastic material, e g. polyethylene and/or 
polypropylene. Although Boimema expresses a prefenaK»fcr high density 
polyethylene. Bonnema's teaching of the interchangeabitity of several plastic materials, 
including PVC, would not motivate a person of or^Unary drill in the ait to a substitute a 
pdyolefin for fhe PVC and hard fbam used by Christian. 

Mbreover, Bonnema*s overall design objective is "rigid, inflexible but elastic'' by 
which Bonnema means that 

*the wall of the pipe is sufficiently rigid and inflexible so that, as a minimum, it 
would be impossible to manually telescope two pieces of such corrugated pipe, if 
one of tibem has fixed latch members intended to effect a latdied connection 
ther^etween. ft also connotes that the walls of the plastic pipe are of sufiSclent 
thickness and rigidity to meet industry standard requirements for 8" or larger 
diameter {dpe"* [Bonnema at cohimn 7, lines 54-64]. 

There are few common design features between doublc^walled pipe and plastic logs 
designed as post and rail fencing. The industry standard requirements for large diameter 
pipe do not suggest desdgn parameters for plastic logs^ 

Moreover, the Boimema pipe has a comigated outer sur&ce which, althougih it 
may be a type of deviation in diameter, is not a deviation in diameter that simulates the 
appearance of a natural wood log. 

Applicant submits that neither reference, either alone or in combination, teaches 
or suggests the plastic logs characterized by eitter of independent claims 1 or More 
particularly. Appellant submhs that a prima fade case of obviousness has not been made 

for the following reasons: 

1) Christian does not teach or suggest plastic logs with a diameter deviation 

limitations of cither claim 1 or claim 5; 

2) Christian does not teach or suggest plastic logs comprising the matoials of 
construction limitations of either claim 1 or claim 5; 

3) there is no motivation or suggestion to combine the cited references; 

! 
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4) Bonnema is not ojtfy ilia mm-analogow filed ofart but h does 
motivate a peracm cifonliiiaiy sIdU in the ait to modify the Chri^ 

way; and 

5) NehiherClirbtian nor Bonoema seek to solve the same problem as AppUcan 
There is no motivation to a peraon of ordinaiy aUn in the ait of building materials 
such as plastic logs to look for suggestions in the art of doublfr>iM«Ued plastic 
pipe. 

In In re Oedker, 24 USPQ 2d 1443 (Fed Cir., 1992) the court of Appeals &r the Federal 
Circuit, a judicial body chained with overseeing tiie patent issiung misaon of the U.S.P.T.O., 
reversed an obviousness wjection holding that referenoes were impropeily combined, sttdiig 
in i^evant part: 

The combination of dements from nooanalogous sources, in a manna- that 
reconstnicts the iqiplicants* invention only with the bmefit of hindsight, is 
insufficient to present a prima fecie case of obviousness. There must be some reason, 
suggestion, or motivation found in the prior art whereby a person of ordinary skiU m 
the field ofthe invention would make the GomUnation. That knowledge can not 

come fiom the applicants* invention itself. 

The feet that the refiwences use plastic materials for makii^ diffwent products does 
not mean that a person <rf ordinary skill would, 5wa qxmte, make the combination absent 
some direaion in die art to do so. Appellant submits that only in hind^gfat would it be 
pressed to make the whcde sale modifications to the Christian logs by reference to a 
Bramema. 

This Obviousness rejection is clearly an impermissible hindsight combination of 

references fl»m dissunilar fields of art. The Examiner's attention is also directed to In re 

Clay, 23 USPQ 2d 1058 (Fed. Ch". 1992) m which the CAFC, in reversing a rejection based 

on non-analogous art, gave the USPTO guidelines for combining references based on 

aimUarily of the art. Attention is spedflcally directed to the CAFC's mstruction stating that: 

•Two criteria determine whether prior art is analogous: (1) whether the art is fi-om the 
same field of endeavor, regardless of the problem addressed, and (2) if the refioence 
is not wiAm the field ofthe inventor's endeavor, whethCT the refeence sriU is 
reasonably pertmem to the particular problem with i^ch tiie mventor is involved." 
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